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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ALI SHAH MOUSOVI, et al., 

Petitioners/Plaintiffs , 
v. 
GEORGE W. BUSH, et al., 

Respondents/Defendants. 



Case No. 1:05-CV-01124 (RMC) 



DECLARATION OF R. MICHAEL SMITH IN SUPPORT OF PETITIONERS' 

JOINT MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 

TO RESPONDENTS' MOTION TO STAY PROCEEDINGS AND REPLY 

BRIEF IN SUPPORT OF PETITIONERS' MOTION FOR IMMEDIATE 

ISSUANCE OF A WRIT OF HABEAS CORPUS OR ORDER 

TO SHOW CAUSE UNDER 28 U.S.C. § 2243 

I, R. Michael Smith, make the following statements to the best of my personal 
knowledge and belief: 

1 . I am an attorney at the law firm of Dechert LLP, 1775 I Street, N.W., 
Washington, D.C. 20006. I am licensed to practice law in the District of Columbia and the 
States of Maryland, New York, Virginia and Pennsylvania. Dechert LLP represents Petitioners 
Ali Shah Mousovi, Izaatullah Nusrat, Haji Nusrat, Haji Rohullah Wakil, Sabar Lai, Wali 
Mohammed Morafa, Abdul Rahman Aziz Khan, Abd-Al-Rahman, and Abdul Razak Iktiar 
Mohammed in the above-captioned action. I make this declaration in support of Petitioners' 
Joint Memorandum of Points and Authorities in Opposition to Respondents' Motion to Stay 
Proceedings and Reply Brief in Support of Petitioners' Motion for Immediate Issuance of a Writ 
of Habeas Corpus or Order to Show Cause Under 28 U.S.C. § 2243. 

2. Attached hereto as Exhibit A is a true and correct copy of an Order Setting 
Final Deadline for Submission of Factual Returns issued by Coordinating Judge Joyce Hens 
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Green in In re Guantanamo Detainee Cases, Nos. 02-CV-299 (CKK), et al. (Order dated 
Oct. 29, 2004). 

3. Attached hereto as Exhibit B is a true and correct copy of an Order to 
Show Cause issued in Tumani v. Bush, No. 05-CV-526 (RMU) (Order dated Apr. 19, 2005). 

4. Attached hereto as Exhibits C through E are true and correct copies of 
government documents released under a court order entered in litigation brought under the 
Freedom of Information Act. See American Civil Liberties Union v. Department of Defense, 
No. 04-CV-4151 (AKH) (S.D.N.Y.). 

I declare under penalty of perjury that the foregoing is true to the best of my 
knowledge and belief. Executed on July 12, 2005. 



&. MICHAEL SMITH 
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EXHIBIT A 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



In re Goantanamo Detainee Cmb 



CWI Action No*. _^ 

02-CV-02W (CKK). Q2-CV-M28 (CKK), 
O^CV-1130 (CKK), O^CV-1135 (ESH), 
04-CV-1136 (JDB), M-CV-1137 (RMQ, 
04-CV-1142 (RJL), M-CV-1144 (RWR), 
M-CV-1164 (RBW>, 04-CV-1166 (RJLX 
04-CV-1194 (HHK), 04-CV-1227 (RBW), 
M-CV-1254 (HBK), M-CV-1519 (JR) 



ORDER SETTING FINAL DEADLINE FOR SUBMISSION OF FACTUAL RETURNS 

Following two status conferences before the Court during the week of August 23. 2004, 
counsel for regents subrmtted a letter ^ 

schedulefortbefflingoffactu^ m returns were to provide 

detailed factual bases for the government's deteatk»nofther^tioners seeking habeas reHef in 
^jurisdiction. Under the respondents' proposed schedule, all returns were to be fUed for 
peuuonmintheperulirsca^^ ^ 

Court approved the respondents 'proposed schedule and in««porated tb^ cleadline in a 
scheduling orderdated September 20,2004. As of this date, respondents have yet to file the 
requiredreturnsforsevenpetinoners. Those petitioners are: Omar Rajab Amin (in MOdahv, 

United States. 02-CV-O828 (CKK)), M^^O-iglLMO^-""^ 

Martin MubangatmEl^annavB^ 

Boudella (in Boumediene v. Bush. 04-CV-l 166 (RJL)), and Abdullah Majed Sayyah Hasan 

AlnoairniandSalmanBmlbrahimBmMohann^Bm 
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04-CV-1227 (RBW)). 1 

Responds filedastatus report on October 22, 2004 explaining why factual returns 
havenotbeenfiWforthcabovcrnc^o^p^tionm. In all seven instances, respondents 
explained that they bavenot yet filed the returns because ftey have not beca able to complete 
CombatantStatusReviewTribur^ Specifically, 

^pondents claim that the delays have c*^**^******™'"*"***" 
Ruction of witr^ and doc^^ 
refute the government's charges in the CSRT proceedings that they are enemy combatant. 

On the same date as the filing of the respondents ' status n^ regaxdmg factual returns, 
counsel for peth^erMartmMubangam 
respondentstoffleannxunedia^ 
^alternative for issuanceofthe writ itself. Citmg 28 USr. § 2243 and previom orders issued 

in El-Banna. counsdclairnsthatre.po^ 

petition pending the completion of CSRTproceemngs, which <»rnmerK^k»n g after the 

petitioner was detained in Africa arnlin^ 

T„e Court is aware that respondents have sought to dismiss the petitions for writ of 
habeas corpus of Martin Mubanga and the other detainee, based m part on the a^ 
CSRT proceedings provide more than sufficient due process to auow me govermnerrt's continued 



' , nm tw* dated October 4 2004, the Court clarified that respondents were not 
objection relating to that statement 
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custodyofthepctitioners. The Court expects, however, that the petitioners will challenge 
respondents' p«rition when they fUe their responses to the motion to dismiss. Those responses 
axe not doe until November 5, 2004 and, therefore, the issue regarding the alleged 
appropriateness and sufficiency of the C^^ 
in most of these cases. 2 

Notwithstanding pending issues concerning the appropriateness and sufficiency of the 
CSRT proceedings, and without prejudice to the future resolution of tho~ issues, fce reasons 
cited by respondent, in their October 22, 2004 status rep«t do r^justify the respondents' failure 
tocomply with this Court', September 20, 2004 Order requirmg factu^ retun» to be submitted 
by the end of the week commencing October 18, 2004. Most, if not aU,ofthe petitioner, who 
have not yet received factual returns were irutialty detamed nearly three ye«s ago and have 
rernaimrfmcurtodysmcethattime. Respondents must be able to provide forthwith the factual 
bases for the initial detention and continued custody without waitiiig for the r*oduction of the 
evioencerefaer^mtherespc*^ Abiding to the respondents' own 

representations, that evidence is being sought by the petitioners ttemselves in support of their 
efforts toestablishtr^theyarenote^ It is therefore unlikely that the 

respondents will rely on such evidence to justify the detention of the petitioners. More 
in.portandy, if »uch evidence is not yet in the possession of the respondents, it could not have 
formed the basis for respondents' continued custody of the petitioners and is therefore 
unnecessary for the filing of factual returns in oppositton to the petition' claims that they are 



' The issues concerning the validity of the CSRT proceedings has been ft .Uy bnefedm 
or-oftheTc^Tne^ition^ 
across on October 20, 2M4 and the respondents filed a reply thereto on October 27, 2004. 
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being held unlawfully. 

Accordingly, and for the foregoing reasons, it is hereby 

ORDERED that respondents shall file on or before November 3, 2004 factual returns for 
the following petitioners: 

Omar Rajab Amin <M Odah v. United Slates. 02-CV-0828 (CKK)), 

Moazzam Begg (Bern v. Bush. 04-CV-l 137 (RMQ), 

Martin Mubanga (El-Banna v. Bush. 04-CV- 1 144 (RWR)), 

Mnh M rnr^r^hla rBouinedier t ev.Bush. »K:V-1166(RJL)), 

Hadj Boudella (BoumedjeMV *»-* 04-CV-l 166 (RJL)), 

Abdullah Majed Sayyah Hasan Alnoaimi (Ahmirbati v. Bush. 04-CV-1227 (RBW)), and 



Salman Bin Ibrahim Bin Mohammed Bin Ali Al-Khalifa (Ajmur 
1227 (RBW)). 



2,04-CV- 



There shall be no further extensions. 



IT IS SO ORDERED. 
October 29, 2004 



JOYCE HENS GREEN 
United States District Judge 
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EXHIBIT B 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MUHAMMED KAHN TUMAN1, 
et al, 



Petitioners/ 
Plaintiffs, 



Civil Action No.: 05-0526 (RMU) 



GEORGE W. BUSH et al., 

Respondents/ 
Defendants 

ORDER 

DIRECTING THE DEFENDANTS TO SHOW CAUSE AND SUBMIT FACTUAL RETURNS 

Before the court is the plaintiffs' petition for a writ of habeas corpus. "A court, justice or 
judge entertaining an application for a writ of habeas corpus shall forthwith award the writ or 
issue an order directing the respondent to show cause why the writ should not be granted, unless 
it appears from the application that the applicant or person detained is not entitled thereto." 28 
U.S.C. § 2243. In addition, "[t]he person to whom the . . . order is directed shall make a return 
certifying the true cause of the detention." Id. (emphasis added). 

The government takes the position that »[i)t makes no sense for proceedings related to the 

merits of these cases, such as submission of factual returns in response to orders to show cause 

regarding the issuance of habeas writs, to go forward when decisions from the D.C. Circuit . . . 

will determine the legal analyses applicable to the cases[.]" Deft/ Mot. to Stay at 9. 

Furthermore, the government argues that requiring submission of factual returns burdens the 
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government's resources and risks the inadvertent disclosure of classified information. Id. at 12- 
13. 

The fact that the D.C. Circuit has not yet issued its decision in the related appeals (or that 
this case is stayed pending the D.C. Circuit's decision on those appeals) does not prevent the 
government from processing the returns. On the contrary, the court determines that petitioners* 
counsel should be able to review the returns now so that they can develop their case and prepare 
for any consultation with their clients. As to the government's concerns regarding classified 
information, the protective orders entered in this case will guard against any inadvertent 
disclosures. Finally, the government's generic references to the expenditures of its resources and 
logistical burden does not persuade the court to delay ordering the returns; the court is confident 
that the government can handle this task. 

Accordingly, it is this 19th day of April, 2005, 

ORDERED that the defendants shall show cause why the writ should not be granted and 
submit factual returns within 90 days of this order. 

SO ORDERED. 



RICARDO M. URBINA 
United States District Judge 
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EXHIBIT C 
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J-~{{MSG001 RTF 



"U 



Pagef] 



Fr om Caprom. Valene E (O GC) (FBI) 
b6 -l Tr J I dNSD) (FBI) 

b7C -1 CC 



Subject' RE GTMO 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



Z3 



...o nninal Message — 



From l I dNSD) (FBI) 

Sent Monday, August 16, 2uu4 2 49 PM 



To Cap'rom, Valene 
Subject' FW GTMO 



E (OGC).(FBI) 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



I 



Frorr[ 



- Original Messaqe- 



This should be the last one Let me know followup or not 



30M) (FBI) 



h7c , S ent Fndav. Julv 30. 2004 1 56 PM 
b7c _1 T f | T ' t lNSD) (FBI) 

I Subject RE GTMO | 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 






' Follow.no a detain ee interview exact date unknown, while leaving the inteivww bu.lding a ; Camp Delta 

at abSmately 8 30 p m or later, I heard and.observed in the hallway loud.music and flashes of hght I 
2dSS Kay into the open door of a mon.tonng room to see what was going on From the 
walked from tne nairoray into i w »k» interview room At that time I saw another detainee 

r±^TS"dSi!!^O^S- suchltechmaues were not a.lowed N nor approved by 
FBI pohcy Whrie at GTMO no such techn.ques were never conducted to my knowledge by any of the 



DETAINEES- 14 14 



/<W, 



4737 
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|{{MSG001 RTF , 



CITF personnel assigned at GTMO . 

Approximately one ortwo days later, DHS tactics were discussed at a weekly held CITF staff meeting 
Many of the CITF investigators discussed how. some of the DHS tactics had been counterproductive in 
buildi ng rappo rt with 1 detainees who were being interviewed by CITF members Acting FBI SSA 

I l ad vised that no CITF personnel including FBI agents were to take part in any such 

' ■nti.rv.ftws or nterrooations which fell outside the'FBI's policy of interviewing detainees ASSA 
. IfilfflYlgYYg VI ": CI "■.,"■, ... ..... .«.._ I..*.*;* «,.„«. «# am/ cimiiar instances where aaressiv 



b2 -1 

I 



■interrogations wnicn ten ouisiae ine rois pum.y ui !.■«.• ».«!»...« «».»».-*., .» — .. 

lalso advised us that if we became aware of any similar instances where agressive DHS 
tact.cs had bJ en observed to notify him. provide details,,and he would make these mstan cfifi hnr.wri IP ■ 

aDDroonate GTMO DOD and DOJ officials It should be noted that while at GTMO. ASSA| 1 

acted m an exemSary manner and represented the FBI as a consumate profess.ona This summary 
de a^ Ve onlyTnSnt I have to report regarding observing a non-FBI approved tactic being used on a 



detainee at GTMO 



— Qnninf)l Messaa?- 



S ent Thursday, juiv 2tf. So "oT 
Te l t OM! 



](INSD) (FBI) 
9 59 AM 



Subject RE GTMO 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



Could you please provide a short summary of , what you observed Thanks 
— nnriinal Message — 



Frnm l 1 (OM) (FBI) 

g.ni Fnrtav.h.lv 09 20044 20 PM 



Subject RE GTMO 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD 



non-CITF personne 
. rfrtainee 



FBI Omaha 

npc Hwhp<! R A 



observed some non-FBI policy treatment which was conducted byi n™^"™" > ™ a 
-'■ -a used on one detainee I did not observe any physical mistreatment of any 



— Original Message- 



DETAINEES- 141 5 



1+15 



4738 
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EXHIBIT D 
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SENSITIVE BUT UNCLASSIFIED 
1 NON-RECORD 



! Here is Ihe second summary 1 One more to go 
t — ( Original Messaae—^- 
t From l I BS) (FBI) 

Sent Monday August 02. ^UU4 Tg 46AM 



iNSD) (FBI) 




. b7C -1 

I 



b7C -1 

1 As requested, here is ajbnef summary of what I observed at GTMO 



! On a couple of occassibns, I entered interview rooms to<find a detainee chained hand and foot in a fetal 
| position to the floor, with no chair, food, or Water Most rimes they had urinated or defacated on 
[themselves, and had been left there for 18,1 24 hours or more On one occassion, the air conditioning 
J had 'been turned down so far and the temperature was so cold in the room, that the barefooted detainee 
[was shaking with cold When I asked the MP's what was going on, I was told that interrogators from the 
tday pnor had ordered this treatment, and trie detainee was not to be moved On another occassion, the 
; A/C had been turned off, making the temperature in the unventilated room probably well over 100 
Jdegrees The detainee was almost unconcious on the floor, with a pile of hair next to him He had 
lapparently been literally pulling his own hair out throughout the night On another occassion, not only 
[was the temperature unbearably hot, but extremely loud 'rap music was being played in the room, and 
ihad been since the day before, with the detainee chained hand and foot in the fetal position on the tile 
floor I [I I : 

I ! I I P ib2 -1 

;Any puestions, feel free.tp caHorask via email I J b6 _ x 



Sent ' Thursday. July 29! 20041 58 AM 
■To l ' i (BS) (FBI) 

SuDJ 



! 6Tm6 



SENSITIVE BUT UNCLASSIFIED 
NON-RECORD i ! 



Ai,L USSORHASlC* COCAINISE 

HSSEia i* asCTMBipnas '»»c«$* 

MOTRE- MfOEM 0<reSE?IXS3? 



ciAEsirrsr e\ -"* ■-■'. t ' >.-. ' • -"■' '--' 



n; i 



DETAINEES-1760 



5053 
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EXHIBIT E 
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jXS. Peg*ttm*mt of J tuticc 



Major Genoa! Donald J. Rydar 
Department of the A — 



re: 

July 14,2004 



6010 du Street 

Fort BelroJr, Virginia 22060-5506 



Dear General Ryden 

laiiprecuttnthecMioriunirylaidtoma^ A*partoftfoUow 

upanowmieoiED^iaiaat^^ 

by agcnoj of the Federal Bum of ItoaatigaAai (FBI) of ^^^^BP^w^nVtt™ 
Hs*i%T " ,a b^ fog "^ »pto«t datatneea m Ona ntaMmo (OTMO). I refer Una to you for 



OCWXVKwn ran w w 4 *av» mu vi^<«* w-y v- -5 ■ - -< 

IwccttctadfagwiinanTotatkn^ 

wh nNBt to obiewe the utsaogntfcm occumng a * fflflooiSintenagation 

xoottTsgL Lacey «U»sred tbo observation room aodcomplaiiiedthat«a1ain 

n»venKot of the cttrtaia had occurred. SbediRCtedanttnnetodQCtMMa 
cmrtaia over tig two-*wmkiorbet w »afltt8iitem)g«tioDKwm«idtte 
■amiooaL SACU«mtediti«eri2adto 

noinw, •naooghthe «av»giaac«camawiniMgto»SA ac BM ^ tfaca 
obaervad SgL Uceypodtfcmhcnelf between tfaod<^ 
camera. ^detalii^ih»«kW«idhbh«iiy^co^to^w^ 
SACkmcmeobKrv^ SgL Lwey ajmare^whiija^mtbea^taa^jcai. 



caicacng and applying lotlcmtenw ami (*i» * 
■cat contact with a woman would have been™ 
. Or more than oaeoeeaalom the de 
grimacing in pain, and SgL Lacey*. hand* append ^o bo m»b»g* 

withScdaamea? Atthweh S A Clamante could not see bar bendi \* all tunes, 

oullinsawayaodagdnctflieieatxaiiita Subsequanfly, the marina who bad 
pwvtouily taped t» curtain and bad been in the imorogadon room with 
SgL Lacoy during the interrogation re-entered the observation room. 
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Gwwnl Donald J. Ryd« 



ur ., e was leas fca^ than ha 

Stoat he had »een her trnatmenttf other 
ac into a ftttl position on the floor and eryfa* 



treats^ of ttheaby it 

detAfawM rtmlt in deOiaaM a 
in pain. 

much ofbU head. SAMorta asked Mr. Bocko«*^thede»r^l»a^i 

sTtotoajoaMoB. Mr.BectekBigbedamJiUJedthtfttodettioeeJ^bwo 

cLSi£SSoSendw<^ 

sSvMmtoa acted how the duct Ope would be rffl»vrf tan the detane*. 

in Roawmnve miaow to innsttda* ^^^L^^TiE^ 
FMa£<.^UvBdI>etiinw#» after* 

oeoolc morons feasting voice*. cwoclai)ttaicoinBrofO)«c«Ucovtieawiai 
isolation ww approved by apptoprtate DoD authontiai. 



i£LJo^docuwe^ fbrthe Record dated 15 '«^M3 to 

^nuni mmrdtna tfaeM thtaa aituatioBa w«c «aai»inkMrtBd » T^D for a^iropnato action. 
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Gena»lDaDn!dJ.Byd« 

If I cm provide my ftrthsr : 



to you» pieue do wit bssiiste to call. 

2- 




Director 



